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100 High Street
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BY POST & EMAIL
[mof_pccompaniesact@mof.gov.sg]

Dear Sir/Madam

MOF AND ACRA INVITE FEEDBACK ON THE DRAFT COMPANIES
(AMENDMENT) BILL 2013

We refer to your email dated 2 May 2013 inviting the Law Society to
provide feedback on the Draft Companies (Amendment) Bill 2013.

2 The invitation for feedback was referred to the bar and the following
practice committees:

a) Insolvency Practice Committee
b) Corporate Practice Committee

3 Please find the views of the Insolvency Practice Committee and Corporate
Practice Committee attached in Annex A and B respectively for your
consideration .

4 The wider bar had no comments on this matter.

5 The Council of the Law Society has considered the feedback given by
both practice committees and shares their views.

6 We thank you for inviting the Law Society to provide feedback and would
be grateful for an update on this matter when MOF and ACRA have considered
the feedback provided.

Yours faithfyll

Michelle Woodworth Cordeiro
Director, Representation & Law Reform Department
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ANNEX A

INSOLVENCY PRACTICE COMMITTEE



Views of the Insolvency Practice Committee on the Draft Companies (Amendment) Bill 2013

i)

i)

Recommendation 1.28 (Question 10)

Section 4(1) of the Companies Act includes in the definition of an “officer”: (a) receivers and
managers appointed under an instrument, and (b) a liquidator appointed by members in a
voluntary winding up. Consideration should be given to disapplying section 172 to “approved
liquidators” who are not disqualified from holding such positions by criteria such as those
under sections 11 and 217 of the Companies Act and who are appointed to such positions.
Where approved liquidators who are qualified are appointed to such positions, they should
have their rights and entitlements governed under general law (rather than the more restrictive
section 172) as in the case of appointments of liquidators and other insolvency practitioners
appointed in situations where section 172 (read with the definition of “officer” in section 4(1))
does not apply. Take an example, in a creditors voluntary winding up, the creditors may be
happy with liquidators appointed by the members and take no steps to vote to change or to
confirm the liquidator. Under such circumstances, by virtue of section 297(1), the
shareholders’ appointee as liquidator stands. Such a liquidator will be subject to section 172
(read with the definition of “officer” in section 4(1)). If on the other hand, the creditors vote to
confirm the same liquidator, there is the question of whether section 172 should still apply
given that the appointment would then be by both the shareholders as well as the creditors.
Even if section 172 were to disapply in such a situation, a question should be raised as to why
the act of confirmation vote by creditors and a non-challenge of the appointment by creditors
{(and hence no vote is taken) should be determinative of whether section 172 applies or not.

Recommendation 3.20 (Question 28)

There is merit in providing prescribed forms so that the declarant would better understand the
extent of what the declaration is and in respect of which a declaration is made. Making
declarations should not be entirely new concept for directors, as for instance, directors would
have made deciarations as their ability to be appointed as directors at the time they were
seeking appointment..

Recommendation 3.39

In the case of enabling schemes fo bind holders of “units” of shares, consideration should be
given to enabling schemes to directly bind creditors who are colfectively claiming against the
company through another, e.g. a trustee. This would enable a scheme by a company to bind
bondholders where otherwise the direct claimant against the company is the bonds trustee.
This should not derogate from no actions clause or provisions preventing the individual
bondholders from having direct recourse against the company (in the same way that holders
of “units” of shares do not necessarily have direct recourse), but as in the case of holders of
units, it would be helpful to enable schemes to bind bondholders directly. It should, however,
be a condition of the court when approving any scheme with indirect collective creditors that
the direct creditor should be bound either by agreement or otherwise to the scheme (in the
same way that the registered shareholder should be bound in the case of a scheme with
holders of units).

Separately, there is doubt in Singapore whether a scheme between the company as trustee
and its beneficiaries would come within the purview of section 210. In some instances, there
could be the remedies of equitable compensation which may place the beneficiaries in a
position akin to that of creditors under section 210. What if however the question involves
division of limited trust property to different sets of beneficiaries and there is simply not enough
to go around? Can the scheme mechanism be utilised? It is suggested that any matter that
could result in liability to the company, including trust related obligations should be subject to
section 210. In this respect, it is worth noting that in the case of insolvent company winding up,
claims relating to breach of trust are provable in bankruptcy (section 87(1) of the Bankruptcy
Act read with section 327(2) of the Companies Act).

If claims in relation to breaches of trust could be the subject matter of what is provable, then in
principle it should be subject to the schemes procedure under section 210 so as to facilitate
compromise and arrangements. The decision of the English Court of Appeal in Re Lehman
Brothers International (Europe) (in administration) [2010] EWCA Civ 917 suggests that there
may be difficulties in effecting a scheme with beneficiaries (there were no statements in the




later Supreme Court decision of Re Lehman Brothers International (Furope) {a company) (in
administration) and apother [2012] UKSC 6 that defracts from this).

The Committee had no comments on the other recommendations.



ANNEX B

CORPORATE PRACTICE COMMITTEE
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